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A. IDENTITY OF PETITIONER.

Appellant, RICHARD J. BERTOLACCI, asks this court
to accept review of the Court of Appeals decision terminating
review designated in Part B of this petition.

B. COURT OF APPEALS DECISION

Appellant BERTOLACCI requests this Court review the
Court of Appeals’ unpublished opinion entered September 8,
2021, pursuant to RAP 13.4. A copy of the opinion is attached
hereto as Appendix A.

C. ISSUES PRESENTED FOR REVIEW

1. Mr. Bertolacci was convicted of two counts of
attempted rape of a child, one for each of the two fictitious
children. Where a person is convicted of the same offense
twice, the double jeopardy bar prohibits multiple punishments
for a single unit of prosecution. Is the conviction for two counts
of attempted rape of a child contrary to the single unit of
prosecution identified for similar in choate offenses
notwithstanding the contrived age difference law enforcement

officers assigned to the fictitious children?



2. Where two offenses occur at the same time and place,
involve the same victim, and the same criminal intent, they are
the same criminal conduct and not counted against each other in
determining the offender score. The two offenses for which Mr.
Bertolacci was convicted arose from the same exchange of
emails and text messages with an undercover officer seeking
someone to engage in sexual activities with her two fictitious
minor daughters. Where Mr. Bertolacci went to meet the
undercover mother under the guise of having sex with the
children, did his actions charged in the two counts constitute the
“same criminal conduct” where they occurred at the same time
and place, involved the same criminal intent, and were against
the same victim — the general public? If so, is Mr. Bertolacci
entitled to relief when his attorney failed to assert his
convictions should be treated as the “same criminal conduct”?

3. The defense of entrapment exists where a defendant
was induced by law enforcement to commit a crime to which he
was not otherwise predisposed. The Court of Appeals

concluded the evidence of undue inducement was insufficient,



but in doing so injected itself in place of the jury despite Mr.
Bertolacci’s prima facia showing. Does the Court of Appeals’
opinion present a significant question of constitutional law, and
run counter to the decisions of this Court, such that further
review is warranted? If so, was Mr. Bertolacci entitled to a new
trial?
D. STATEMENT OF THE CASE

Petitioner, Richard Bertolacci, a 78-year-old widower,
was convicted of two counts of attempted rape of a child
following an exchange of emails and text messages with an
undercover officer. The officer was posing as a mother seeking
a man to engage in sexual activities with her two fictitious
daughters as part of an undercover law enforcement operation

dubbed “Net Nanny.”!

' These operations have been the subject of several other
appellate court decisions including State v. Racus, 7 Wn.App.
287,433 P.3d 830 (2019), State v. Glant, 13 Wn.App.2d 356,
465 P.3d 382, rev. denied, 196 Wn.2d 1021 (2020), State v.
Arbogst, 15 Wn.App.2d 851, 478 P.3d 115 (2020), rev. granted,
197 Wn.2d 1007 (2021), and State v. Canter, Wn.App.2d _,
487 P.3d 916, petition for review pending (2021).




Mr. Bertolacci testified he had no intention of having sex
with the children but was trying to develop and continue sexual
relationship with the mother. At trial he was convicted of
attempted rape of a child in the first degree and attempted rape
of a child in the second degree. When he was sentenced the two
counts were not treated as the same criminal conduct despite the
absence of any real or separate victims.

The relevant trial testimony is further detailed in the
Court of Appeals’ opinion at Slip op 1-7, as well as the
Appellant’s Opening Brief at 3-8, which is incorporated herein
by this reference.

E. ARGUMENT WHY REVIEW SHOULD BE
ACCEPTED

1. Two convictions for criminal attempt at
sexual contact with multiple fictitious minors
violates double jeopardy because they
constitute a single unit of prosecution

The United States and Washington Constitutions prohibit

putting a person in jeopardy for the same offense more than



once. U.S. Const. amend. V;?> Wash. Const. art. I, § 9.3 As this
Court has made clear

The prohibition on double jeopardy generally
means that a person cannot be prosecuted for the
same offense after being acquitted, be prosecuted
for the same offense after being convicted, or
receive multiple punishments for the same offense.

State v. Villanueva-Gonzalez, 180 Wn.2d 975, 980, 329 P.3d

78 (2014) (emphasis added). As this Court has concluded under
various criminal statutes, this precludes convicting a defendant
more than once under the same criminal statute if only one

"unit" of the crime has been committed. State v. Tvedt, 153

Wn.2d 705, 710, 107 P.3d 728 (2005) (unit of prosecution for
robbery is each taking of personal property through use of force

regardless of number of items taken); State v. Westling, 145

Wn.2d 607, 610, 40 P.3d 669 (2002) (unit of prosecution for

arson is each “fire or explosion” the defendant causes,

? The Fifth Amendment of the U.S. Constitution
provides, in pertinent part, “No person shall be ... subject for
the same offense to be twice put in jeopardy of life or limb...”

* Wash. Const. art. I, § 9 “No person shall be compelled
in any criminal case to give evidence against himself or be
twice put in jeopardy for the same offense.



notwithstanding the number of buildings or automobiles
damaged).

When a defendant is convicted of multiple violations of
the same statﬁte, double jeopardy focuses on what the
legislature intended as the punishable act under the statute, i.e.,
what is the unit of prosecution. Westling, 145 Wn.2d at 610.
Because the legislature has not specified the unit of prosecution
in the statute, ambiguity is resolved by applying the rule of
lenity in favor of the criminal defendant. This prevents the State
from turning a single transaction or course of conduct into
multiple offenses as it has done in Mr. Bertolacci’s case. Tvedt,

153 Wn.2d at 711; Bell v. United States, 349 U.S. 81, 84, 75

S.Ct. 620, 99 L.E.2d 905 (1955) (interstate transport of two
women was a single violation of Mann Act).*

The Court of Appeals erroneously concluded that
because the scenario spun by law enforcement included

multiple fictitious minors of differing ages, resulting in charges

* See also State v. Mason, 31 Wn.App. 680, 644 P.2d 710
(1982) (unit of prosecution for “advancing prostitution” not
based on number of prostitutes employed at steam bath and
massage parlors).




of an attempt to commit rape of a child in the first and second
degree, that Mr. Bertolacci was convicted of the same crime.
Slip op. at 12. Mr. Bertolacci was convicted of two counts of
criminal attempt RCW 9A.28.020. “A person is guilty of an
attempt to commit a crime if, with intent to commit a specific
crime, he or she does any act which is a substantial step toward
the commission of that crime.”

This Court’s decisions regarding the charging of
inchoate offenses illustrate the distinction. In Varnell, the
defendant was convicted of five counts of solicitation to
commit murder based on his request an undercover officer to

kill four people. State v. Varnell, 162 Wn.2d 165, 167-68, 170

P.3d 24 (2007). The number of different potential victims, real
or imagined, did not alter the calculus. Id., at 169-70. Similarly,
in Bobic the defendants were convicted of one count of
conspiracy for each crime they conspired to commit including

first degree theft, first degree possession of stolen property, and

first-degree trafficking in stolen property. State v. Bobic, 140

Wn.2d 250, 256, 996 P.2d 610 (2000). Again, this Court



focused on agreement to engage in a criminal enterprise. 140
Wn.2d at 265.

Contrary to the Court of Appeals’ opinion, therefore, the
unit of prosecution for these inchoate offenses the effort to
engage in the criminal enterprise, not the number of crimes into
which a creative or overzealous prosecutor could subdivide that
unlawful effort. Bobic, 140 Wn.2d at 265. The evidence clearly
established that Mr. Bertolucci engaged in a single and unified
course of conduct in his attempt to have sex. If his intent was to
have sex with a fictitious minor or minors, rather than the
“mother” as he testified, he has twice been convicted of
violating the same criminal statute, RCW 9A.28.030. This is the
same crime because he was never alleged to, or convicted of,
the two separate crimes of rape of a child in the first degree or
rape of a child in the second degree. Those offenses would have
required he have actually engaged in sexual intercourse with
real minor victims. The remedy for such this double jeopardy
violation is to vacate the offending conviction and remand for

resentencing, and the Court of Appeals’ opinion to the contrary



warrants further review by this Court. In re Francis, 170 Wn.2d

517, 532,242 P.3d 866 (2010).

2. Two convictions for criminal attempt arising
out of a law enforcement “sting” with no
actual victims and involving of a unitary
course of conduct are the “same criminal
conduct” because the objective criminal
intent remains the same

The Court of Appeals’ opinion that multiple fictional
victims precludes a finding of “same criminal conduct” is
inconsistent with the decisions of this Court regarding the
treatment of inchoate offenses and the specific statutory
definition of victim in the S.R.A., presenting an issue of
substantial public interest which should be resolved by this
Court. RAP 13.4(b).

When a defendant is sentenced for multiple crimes, each
conviction is treated like a prior conviction for purposes of
calculating the defendant's offender score unless the crimes
constitute the “same criminal conduct.” RCW 9.94A.589(1)(a).
Two or more crimes constitute the same criminal conduct if

they "require the same criminal intent, are committed at the

same time and place, and involve the same victim." RCW



9.94A.589(1)(a); State v. Garza-Villarreal, 123 Wn.2d 42, 47,

864 P.2d 1378 (1993).

The term “victim” as used in the Sentencing Reform Act
(SRA) has a specific meaning which has been prescribed by the
Legislature. “Victim” is specifically defined for purposes of the
SRA as “any person who has sustained emotional,

psychological, physical, or financial injury to person or

property as a direct result of the crime charged.” RCW

9.94A.030(54) (emphasis added). Nothing in the text, or the
context of the “same criminal conduct” subsection of the SRA
calls for the word “victim” to be given any different meaning.
The SRA specifically distinguishes, therefore, between
real and fictional victims and that distinction has specific
application in the context of the “same criminal conduct”
determination. This distinction is necessary in order to fulfill
the goals of the S.R.A. to ensure proportionality between the
offenders conduct and its actual impact, and the sentence

imposed. See RCW 9.94A.010.

*RCW 9.94A.010 states:

10



Where law enforcement conducts a “sting” with no actual
victims, and instead spins a scenario with any number of
fictional potential targets, for purposes of the sentencing statute,
these multiple convictions arising from the subsequent
prosecution do not involve different “victims.”® Where there
was no “victim” for purposes of applying the S.R.A.’s statutory

“same criminal conduct” determination, and the other

The purpose of this chapter is to make the criminal
justice system accountable to the public by developing a
system for the sentencing of felony offenders which
structures, but does not eliminate, discretionary decisions
affecting sentences, and to:

(1) Ensure that the punishment for a criminal offense is
proportionate to the seriousness of the offense and
the offender's criminal history;

(2) Promote respect for the law by providing punishment
which is just;

(3) Be commensurate with the punishment imposed on
others committing similar offenses:;

(4) Protect the public;
(5) Offer the offender an opportunity to improve himself
or herself;

(6) Make frugal use of the state's and local governments'
resources; and
(7) Reduce the risk of reoffending by offenders in the
community.
(emphasis added).

6 See also M. Winerip, Convicted of Sex Crimes, but
With No Victims, New York Times, 8/26/2020 (last accessed
September 9, 2021).

11



requirements are satisfied, the sentencing court was required to
treat the offenses as one.

There was no dispute the two offenses occurred at the
same time and the same place. Slip op. at 14. The Court of

Appeals relied upon Division One’s opinion in State v. Canter,

however, to conclude that the infinite number of potential
fictional victims in these stings were sufficient to support
treating the offenses separately, notwithstanding the statutory
definition of “victim” in the SRA. Canter, 487 P.3d at 922-23.
The fact that Mr. Bertolacci may have been convicted of two
counts of criminal attempt pursuant to RCW 9A.28.020(1)
based on multiple potential fictional victims is a very different
question than how those offenses are treated under the S.R.A.
where the offender score is determined by the number of actual

real victims. State v. Aumick, 126 Wn.2d 422, 429, 894 P.2d

1325 (1995).

Furthermore, when the attempted offense is “sexual
intercourse” with a child, i.e., rape of a child, the specific intent

is that to accomplish the criminal result i.e., the unlawful sexual

12



intercourse with a child. This requires the offender intend to
commit one crime, end this intent, and then form a new intent
to commit another crime in order to have different intents. That
has not occurred here where all the conduct alleged regarding
these fictional victims has occurred simultaneously.

While sentencing courts may view each crime’s
underlying statute and determine whether the required intents
are the same or different and if the defendant commits the same
crime twice, both crimes had the same criminal intent. See e.g.,

State v. Maxfield, 125 Wn.2d 378, 886 P.2d 123 (1994). Here

the crime was criminal attempt, and the intent was the unlawful
sexual intercourse with a child. The differing degree of the two
offenses is germane to sentencing aggravation, but not the
objective criminal intent of the defendant.

When the court objectively views the facts to determine
whether the defendant’s intent in this case, the mens rea
remained the same with respect to each count. The objective
criminal purpose remained the same across these two

convictions. See e.g., State v. Haddock, 141 Wn.2d 103, 3 P.3d

13



733 (2000). Because society as whole is the victim of the
attempted offenses generated from these police stings, the
division of Mr. Bertolacci’s alleged subjective intent into a
multitude of additional offenses produces a form of cumulative
punishment which the "same criminal conduct" exception is
designed to guard against. Haddock, 141 Wn.2d at 118. “When
coupled with the prosecutor's discretion to aggregate counts, the
unfairness of this result is even more obvious.” Id.,at 117
(Madsen J. concurring).

The Court of Appeals’ opinion conflates the State’s
ability to potentially charge and prosecute multiple counts
involving an infinite number of fictional victims with the very
different calculus involved in determining what constitutes the
“same criminal conduct” for purposes of detefmining an
offender score under the S.R.A. Slip. Op. at 15. Mr. Bertolacci
urges the Court to clarify this important distinction which is
otherwise inconsistent with its decisions and the proportionality
goals of the S.RA. which present an area of significant public

concern. Furthermore, because the failure to assert a viable

14



claim of “same criminal conduct” serves no tactical or strategic
purpose, where there was a viable claim that the two offenses
were the same criminal conduct and Mr. Bertolacci was
sentenced in the higher range, he has been prejudiced by his
attorney’s failing to present that claim.
3. The State’s luring and inducement in the
context of these online “stings,” given lack of
any indication of predisposition on Mr.
Bertolacci’s part, was sufficient to entitle him
to have the jury instructed on entrapment
Mr. Bertolacci testified that he had no history or
predisposition of sexual interest in minors but was lured into
making such comments by law enforcement. As a result, he
sought a new trial based on his trial counsel’s failure to request
the jury be instructed on the law of entrapment. Contrary to the
conclusion of the Court of Appeals, the evidence was sufficient
to establish that, given his lack of predisposition, he was
induced to make such commitments in hopes of a sexual liaison
with the “mother.” See RP 572, 591, 598, 602, 609-10. Given

the simple prima facia showing required in order to be entitled

have the jury instructed on the defense, the Court of Appeals’

15



opinion presents a significant question of constitutional law
which warrants further review by this Court.
In Washington, the common law defense of entrapment

was codified in 1975. State v. Lively, 130 Wn.2d 1, 8-9, 921

P.2d 1035 (1996). The statute provides:

(1) In any prosecution for a crime, it is a defense that:

(a) The criminal design originated in the mind of law
enforcement officials, or any person acting under
their direction, and

(b) The actor was lured or induced to commit a crime
which the actor had not otherwise intended to
commit.

(2) The defense of entrapment is not established by a
showing only that law enforcement officials merely
afforded the actor an opportunity to commit a crime.

RCW 9A.16.070. The defense in Washington differs from the
federal requirement where the Government must prove lack of
inducement or predisposition beyond a reasonable doubt.

Jacobson v. United States, 503 U.S. 540, 553, 112 S.Ct. 1535,

118 L.Ed.2d 74 (1992); Sorrells v. United States, 287 U.S. 435,

441, 442, 53 S.Ct. 20, 77 L.Ed. 413 (1932); Sherman v. United

States, 356 U.S. 369, 376, 78 S.Ct. 819, 2 L.Ed.2d 848 (1958).
There was no dispute that these law enforcement “stings”

involved circumstances in which the criminal design has

16



originated in the mind of law enforcement. See State v.

Arbogast, 15 Wn.App.2d at 874; United State v. Russell, 411

U.S. 423, 434-35,93 S.Ct. 1637, 36 L.Ed.2d 366 (1973).
Detective Rodriguez testified the “Net Nanny” operation in
which Mr. Bertolacci was ensnared in a proactive undercover
operation in which law enforcement personnel develop
undercover personas offering children online for sexual
purposes. RP 251. They place the advertisements and control
the communications. RP 252, 256. These are clearly
circumstances in which the criminal design originates with law
enforcement.

This Court has characterized the remaining elements of
entrapment: that the defendant “was tricked or induced into
committing the crime by acts of trickery by law enforcement
agents,” and “[s]econd, ...that he would not otherwise have
committed the crime” as two sides of the same coin. Lively,

130 Wn.2d at 10; State v. Smith, 101 Wn2.d 36, 43, 677 P.2d

100 (1984). Although a sting operation is not improper

inducement if it merely provides an opportunity to commit a

17



crime, proof of opportunity plus “something else” may be

adequate to meet a defendant’s burden. See United State v.

Gamache, 156 F.3d 1, 9 (1 Cir. 1998); United States v.

Poehlman, 217 F.3d 692, 697 (9 Cir. 2000). “Luring”
generally involves offering an enticement, some reward,
beyond the mere opportunity. That may be “a psychologically
‘graduated’ set of responses” beginning with innocent lures and
progressing to frank offers” or “the Government’s solicitations
appealed to alternative motives ... something the [defendant]
out to be allowed to do.” Jacobson, 503 U.S. at 553, quoted in
Gamache, 156 F.3d at 10.

In Mr. Bertolacci’s case, the undercover detective set the
tone, pace and subject matter of the conversation. When Mr.
Bertolacci replied to the posting he specifically indicated he
was “looking to play with a steady woman.” RP 357. It was the
detective who then switched the bait and indicated, “this isn’t
for me; this is for my daughters.” RP 358. Mr. Bertolacci
continued throughout their conversation, however, to try to

involve the “mother.” RP 359-60. When Mr. Bertolacci

18



followed up the next day, he asks “you mentioned taboo stuff

that you said you wanted to do,” but the detective again pushed

the fictional daughters in front of him. RP 366 (emphasis
added).

Where the undercover officer conditioned their meeting
on Mr. Bertolacci’s taking on a mentorship position with the
children it has offered not merely an opportunity, but an
inducement sufficient to entitle him to an entrapment
instruction.

These circumstances are very much like those found in

Arbogast, Poehlman, and Gamache. In each of these cases, the

male defendant sought an adult female sexual partner. They
responded to advertisements or postings ostensibly from
women and communicated with a detective posing as an adult
female. As here, the “woman” eventually persuaded them to
agree to be her children’s “sexual mentor.” In Poehlman, where
the jury rejected entrapment, the Court of Appeals reversed,
holding entrapment was proven as a matter of law. In Gamache,

the trial court denied an entrapment instruction, but the Court of

19



Appeals reversed and remanded in order to present the issue to
the jury. In Arbogast, the Court of Appeals reversed for the
failure to instruct on entrapment and limiting his ability to
provide further proof of his lack of predisposition.

In Mr. Bertolacci’s case, the role of the mother, in whom
he repeatedly expressed his interests, was the “something extra”
for purposes of establishing the inducement. As in Arbogast,

Poehlman and Gamache, the evidence here established a prima

facia claim of luring and inducement sufficient to warrant
instructing the jury. The Court of Appeals’ opinion to the
contrary presents a significant question of constitutional law
and appears to be inconsistent with the decisions of this Court,
warranting further review.

The evidence was sufficient to require instructing the
jury, and defense counsel confirmed there was no tactical or
strategic reason for his failure to propose the instructions, Mr.
Bertolacci was substantially prejudiced in his defense,

necessitating a new trial.

20



F. CONCLUSION
Mr. Bertolacci requests this Court grant review of the
unpublished opinion of the Court of Appeals and hold that the
conviction and sentence should be reversed, and the case
remanded to the superior court for further proceedings.
DATED this 5" day of October 2021.
Respectfully submitted,

T Cery

“————DAVID L. DONNAN (19271)
Attorney for Petitioner
Richard J. Bertolacci
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Certificate of Compliance
The undersigned attorney certifies that the number of
words contained in this document, exclusive of words contained
in the appendices, the title sheet, the table of contents, the table
of authorities, the certificate of compliance, the certificate of
service, signature blocks, and any pictorial images complies
with the Rules of Appellate Procedure, RAP 18.17(¢c)10.

Dated this 5™ day of October 2021,

E/MA CEFS) Lo
David L. Donnan (WSBA 19271)

Attorney for Petitioner
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Filed
Washington State
Court of Appeals

Division Two

September 8, 2021

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
STATE OF WASHINGTON, No. 53320-1-II
Respondent,
V.
RICHARD JOHN BERTOLACCI, UNPUBLISHED OPINION
Appellant.

VELJACIC, J. — Richard Bertolacci appeals his convictions for attempted rape of a child in
the first degree and attempted rape of a child in the second degree following a jury trial. He argues
that there was insufficient evidence to sustain the first degree conviction because he did not take a
substantial step toward committing that crime, nor did he have the intent to commit that crime.
Bertolacci further argues that the two convictions violate his right against double jeopardy because
they were based on a single unit of prosecution. Finally, he argues that he received ineffective
assistance of counsel based on his attorney’s failure to argue at sentencing that the two crimes
constituted same criminal conduct and his failure to request a jury instruction on entrapment.

We conclude that sufficient evidence supports the conviction for attempted rape of a child
in the first degree and that the two convictions do not violate the prohibition against double
jeopardy. We further conclude that Bertolacci did not receive ineffective assistance of counsel
because the two crimes do not constitute same criminal conduct, and he was not entitled to an

instruction on entrapment. Accordingly, we affirm.



53320-1-11

FACTS
On March 22, 2018, Bertolacci responded to a Craigslist ad placed by Washington State
Patrol Detective Sergeant Carlos Rodriguez as part of an undercover operation called, “Net
Nanny.” 1 Report of Proceedings (RP) at 251. The ad, placed in the “woman looking for man”
section, was titled “Daddy wanted for daughter FunFamilySecrets ddlg—w4m.” Clerk’s Papers
(CP) at 4. The body of the ad said:

Mommy in need of Daddy for daughter. can you keep a secret?? We can.
Discretion needed. Must be patient and no pain. If you think u [sic] are right for
this then reply | am very selective reply with your name and favorite movie so |
know you are real and not a bot. ddlg. taboo. generous a plus.

CPat4.
Bertolacci responded to the post:

Hi I don’t have a favorite movie but my name is Rich. If your [sic] still looking for
a daddy, let me know and lets [sic] see if we’re both on the same page. I have to
agree with you I am not into any kind of pain, giving or receiving [sic]. | am WM
looking to play with a steady woman. are you her? If your [sic] real | can give you
more info. 1 would like the same from you.

CP at 5.

Detective Kristl Pohl, posing as the “mother” replied, “THis isn’t for me this is for my
daughters. 1 was raised this way by my dad and I’m looking for the same for my girls. This is
very taboo. if this isn’t for you, just don’t judge please.” CP at 5. The following exchange
occurred:

[Bertolacci]: It is not for me to judge. The only thing I would ask is how
old is your daughter?? And is she willing to do it.

[Mother]: my girls are 12 and 8 and they have experience with this that they
loved. I’m very open with the girls and tell them everything.

[Bertolacci]: Ok. Is this for a full time daddy or one that comes and goes as
you need him??

[Mother]: I would prefer full time but that is hard to find. | want them to
have some consistency that they trust fully
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[Bertolacci]: I understand the full time. It would be better if they had
someone around that they could put their trust in. So basically your [sic] saying it
would be like a foursome at times???

[Mother]: I wouldn’t be involved except to make sure the girls are safe and
having fun. I want them to have their own special man that’s just about them.

[Bertolacci]: . . . Yes iam [sic] still interested but you will have to tell me
how you want it to play out. would you tell me what county you [sic] in so | know
if your [sic] near or far. Thanks.

[Mother]: we are staying at a place near Port Hadlock. if your [sic]
interested in continueing [sic] this then please text me 360-209-7235

[Bertolacci]: Yes | am interested otherwise | would not have written to you
again. We are somewhat close to one another. | am in the Bremerton area. | prefer
not to text just yet. 1 would like to know you better then we could proceed with the
texting. would you like to meet somewhere??

[Mother]: ok well CL personals got shut down by the Feds so I’'m not sure
how long the emails are going to work and it makes me nervous to keep using.

CP at 89-92.
Bertolacci gave her his e-mail address and the conversation continued:

[Bertolacci]: Well I think we have the formalities out of the way. Would
you still to [sic] meet. We can meet in your area if you like.

[Mother]: I’m still not sure what your [sic] interest is in this yet? not ready
to meet you if I don’t know

[Bertolacci]: well you mentioned taboo stuff that you said you wanted to
do You were brought up that way. and you wanted your siblings to experience the
same thing. | am hoping I can help you with that. with out [sic] being to [sic]
explicit.

[Mother]: this is for my girls they are 12 and 8. they have some experience
with a man already but he moved and they really want that again

[Bertolacci]: Well that is why | am still in contact with you. But if we get
together we will have to take is [sic] slow and easy.

[Mother]: yes of course. they love being taught and have responded well in
the past to slow and gentle and fun

[Bertolacci]: will you be there to show them what to do??

[Mother]: yes of course. | will be there to make sure the girls are safe and
having fun

[Bertolacci]: ok I think were [sic] both on the same page.

[Bertolacci]: It is up to you now if we meet or not. If you want to know
more about me just ask the questions

[Mother]: ... what would you want to do as their teacher?



53320-1-11

[Bertolacci]: [. . .] What would | want to do as their teacher. First off |
would like to get to know them a little bit. You said they have some experience at
this. So first off | would like to get them comfortable with me. | would teach them
nice feelings giving and receiving.

No pain at all. Tdon’t think there should be any pain involved. they can try
that when they are older. Also to take their time and enjoy what they are doing. |
think it would help if you told me how much experience they have before hand
[sic]. I am very gentle

[Mother]: that sounds nice

they have both given and received oral. they both play with toys and have
their own vibrators. Mandy the 12 year old has been partially penetrated but he
was a little to [sic] big and they didnt [sic] push it

[Bertolacci]: Ok so they do have some experience with it. That makes it a
little easier as to what to expect. Ithink sex is great if it is done right.

[Mother]: i agree and thats [sic] what | really want them to learn. If only all
first experiences could be good. . . .

They really enjoyed the time they spent leaning [sic] with my friend before
he moved over the summer.

[Bertolacci]: Is Mandy old enough to have an orgasm

[Mother]: yes she can orgasm.

[Bertolacci]: ok Sounds like she is well on her way to being a young woman

[Bertolacci]: Well Kelly I think 1 am going to call it a night. | am going to
hit my bed. Let me know what you would like to do one way or another. Good
night

[Mother]: ok hun email me tomorrow if you want to have a visit

[Bertolacci]: good morning. are you up?? Yes | would like to have a visit

[Mother]: 1 would like that but we need to discuss rules and expectations
first hun

[Bertolacci]: Yes we need to discuss the rules. | will not overstep my
boundaries You can take my word on that. You let me know what they are please

[Mother]: rules are no pain no anal and condoms are required and lube

| wont [sic] send you my address until we agree on a place for you to go
close to my house and then when you send me a pic to prove your [sic] actually
there i will give you my address.

CP at 94-99.
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They then arranged a time for Bertolacci to drive to Port Haddock and continued:

[Mother]: [. . .] will you be bringing condoms and lube hun? 1 want the girls
to know what to expect from you today

[Bertolacci]: Yes | will bring condoms and lube. Please remember I will be
nervous the first time with them. But | want them to enjoy themselves | guess you
told them you have a friend coming over??

[Mother]: yes of course they know. I tell them everything. they are excited

[Bertolacci]: Well I am a little worked up too. lol

[Bertolacci]: I don’t want to sound like a whiner but good hygiene is a must.
for all 1 will be freshly showered. also please send me the place you want to meet
me so | can put it into the GPS.

CP at 100-01.

They agreed to meet at the QFC in Port Haddock to have Bertolacci follow up for additional
directions. When Bertolacci arrived at the QFC, he sent a text message to the detective posing as
the “mother” saying he had arrived. The detective asked again if he brought condoms and lube,
Bertolacci replied affirmatively and she gave him the address. Bertolacci arrived at the given
address and entered the house. After a brief conversation with the detective in the entryway,
Bertolacci was arrested. He had condoms, lubricant gel, and pills for erectile dysfunction in his
possession.

Bertolacci cooperated with law enforcement and consented to a complete search of his
phone, truck, and computers. The State charged Bertolacci by amended information with
attempted rape of a child in the first degree and attempted rape of a child in the second degree.

At trial, Rodriguez testified that ads placed in the “Casual Encounters” section of Craigslist
were known for being used to arrange “no strings attached” sexual encounters. 1 RP at 255. He
also testified that the ad used specific words to indicate an interest in sex with children, including
“taboo,” “family fun,” “family secrets,” and “DDLG” which stood for “Daddy Daughter Little

Girl.” 1 RP at 264.
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Bertolacci testified that he used Craigslist as a way to meet women. He went through the
casual encounters ads daily and responded to a couple each time. He, in turn, would receive a
couple of replies each week. He had been successful in the past in this way arranging rendezvous
with women with whom he had sex. He also described his experience with a form of back and
forth negotiations that would precede any sexual activity.

He testified that he responded to the ad thinking it was for an adult and explained that
although “she” was “talking about the kids, [. . .] I was more interested in her.” 2 RP at 565. He
testified “I wanted to meet with her and then we could talk and negotiate and see where we’d go
from there.” 2 RP at 568. He claimed that he continued to pursue the mother, despite the
discussion about her children, because Craigslist shut down the casual encounter section shortly
after they made contact so there was no one else for him to talk with.

Finally, Bertolacci testified that when he arrived at the home, he tried to have a
conversation regarding his intentions, but the undercover officer that answered the door interrupted
and said “let me go get the kids.” 2 RP at 571. He maintained that he wanted to “talk about this
first” and as she started to walk away, Bertolacci tried to grab her so they could talk, but “she kept
going and by that time, everybody jumped out.” 2 RP at 571-72.

The jury received the following relevant instructions:

To convict the defendant of the crime of Attempted Rape of a Child in the
First Degree, each of the following elements of the crime must be proved beyond a
reasonable doubt:

(1) That on or about the 24th day of March, 2018, the defendant did an act
that was a substantial step toward the commission of Rape of a Child in the First
Degree;

(2) That the act was done with the intent to commit Rape of a Child in the
First Degree; and

(3) That this act occurred in the State of Washington, County of Jefferson.

CP at 52 (Instr. 13).
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A person commits the crime of Rape of a Child in the First Degree when
that person has sexual intercourse with [a] child who is less than twelve years old
and who is not married to the person and is not in a state registered domestic
partnership with the person and who is at least twenty-four months younger than
the person.

CP at 46 (Instr. 7).

Defense counsel did not propose an instruction on entrapment. The jury found Bertolacci
guilty on both counts.

Believing that Bertolacci was entitled to an entrapment defense based on recent court of
appeals decisions, his defense counsel moved for a new trial pursuant to CrR 7.5(a)(8) based on
his failure to request an instruction on entrapment. The court denied the motion after determining
that Bertolacci was not entitled to an entrapment instruction.

Bertolacci appeals.

ANALYSIS
l. INSUFFICIENT EVIDENCE

Bertolacci argues that there was insufficient evidence to sustain his conviction for
attempted rape of a child in the first degree. He asserts that the evidence failed to establish that he
took a substantial step toward committing the crime, and that the evidence is insufficient to prove
he intended to engage in sexual intercourse with the fictitious eight-year-old child. We disagree.

A. Legal Principles

The test for determining the sufficiency of the evidence is whether, after viewing the
evidence in the light most favorable to the State, any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doubt. State v. Thomas, 150 Wn.2d 821, 874,
83 P.3d 970 (2004). “‘A claim of insufficiency admits the truth of the State’s evidence and all

inferences that reasonably can be drawn therefrom.”” Id. (quoting State v. Salinas, 119 Wn.2d
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192, 201, 829 P.2d 1068 (1992)). We defer to the trier of fact on issues of credibility of witnesses
and the persuasiveness of the evidence. Thomas, 150 Wn.2d at 874-75.

A conviction for attempted rape of a child in the first degree requires proof that the
defendant took a substantial step toward having sexual intercourse with a child less than 12 years
old and when the defendant is at least 24 months older than the victim. RCW 9A.28.020(1); RCW
9A.44.073%; State v. Johnson, 173 Wn.2d 895, 904, 270 P.3d 591 (2012). It also requires proof
that the defendant intended to commit the crime of rape of a child in the first degree. Johnson,
173 Wn.2d at 904. In this context, the intent required for attempted rape of a child is the intent to
have sexual intercourse. Id.

“Sexual intercourse” is defined as any penetration however slight, or any sexual contact
between one person’s sex organs and the mouth or anus of another. RCW 9A.44.010(1)(a), (c).
“Sexual contact” is defined as any touching of the sexual or other intimate part of a person done
for the purpose of gratifying sexual desire. RCW 9A.44.010(2).

A substantial step is an action “‘strongly corroborative’” of the defendant’s criminal
purpose. Johnson, 173 Wn.2d at 899 (quoting State v. Luther, 157 Wn.2d 63, 78, 134 P.3d 205

(2006)). “Mere preparation to commit a crime is not an attempt.” State v. Wilson, 1 Wn. App. 2d

1 At the time of Bertolacci’s conviction, former RCW 9A.44.073 (1988) provided that:

(1) A person is guilty of rape of a child in the first degree when the person
has sexual intercourse with another who is less than twelve years old and not
married to the perpetrator and the perpetrator is at least twenty-four months older
than the victim.

(2) Rape of a child in the first degree is a class A felony.

Effective April 26, 2021, the Washington State Legislature amended former RCW 9A.44.073 by
removing “and not married to the perpetrator” from subsection (1) of that statute. LAWS OF (2021),
ch. 142, § 2. Because the amendment does not apply the facts of this case, we use the current
version of RCW 9A.44.073.
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73, 83, 404 P.3d 76 (2017). “But ‘[a]ny slight act done in furtherance of a crime constitutes an
attempt if it clearly shows the design of the individual to commit the crime.”” 1d. (quoting State
v. Price, 103 Wn. App. 845, 852 14 P.3d 841 (2000)).

Conduct that may be indicative of a substantial step includes physically traveling to the
place where the crime may be committed. State v. Townsend, 105 Wn. App. 622, 631-32, 20 P.3d
1027 (2001). Once a substantial step is taken, the crime of attempt occurred. State v. Workman,
90 Wn.2d 443, 450, 584 P.2d 382 (1978).

B. Discussion

1. Intent

Bertolacci argues primarily that there is a lack of evidence showing his intent to have sex
with the younger child. He argues that intent was not established by his conversation with the
“mother” because he never said he wanted to have sex with the younger child, and that child was
only mentioned in passing and not by name.?

Although the child was never mentioned by name, the conversation between Bertolacci
and the mother continuously refers to both daughters. First, Bertolacci referred to the “taboo stuff
that you said you wanted to do” and said that he was “hoping [he could] help [her] with that.” CP
at 94. When the detective reiterated that “this is for [her] girls they are 12 and eight” he responded,

“IW]ell that is why | am still in contact with you. But if we get together we will have to take is

2 Bertolacci also appears to assert that the claimed lack of intent equates to a lack of a substantial
step but fails to support his assertion with argument. We will not consider arguments unsupported
by analysis. West v. Thurston County, 168 Wn. App. 162, 187, 275 P.3d 1200 (2012) (“Such
‘[plassing treatment of an issue or lack of reasoned argument is insufficient to merit judicial
consideration.”” (quoting Holland v. City of Tacoma, 90 Wn. App. 533, 538, 954 P.2d 290 (1998));
see also RAP 10.3(a)(6). Moreover, while evidence may speak to both, “intent” and “substantial
step” are two different elements of attempt. See RCW 9A.28.020. Bertolacci’s reduction of these
two issues into one is misplaced.
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[sic] slow and easy.” CP at 95. Implicit in his response is that he agreed to sexual contact with
both girls.

Next, when the detective asked what Bertolacci would want to do as their teacher, he
responded that first he “would like them to get comfortable with [him]. [He] would teach them
nice feelings giving and receiving. No pain at all.” CP at 96. He then continued that he believed
it would help if he knew “how much experience they have before hand [sic].” CP at 96. The
detective replied that “[T]hey have both given and recieved [sic] oral. [T]hey both play with toys
and have their own vibrators.” CP at 96. Bertolacci responded, “Ok so they do have some
experience with it. That makes it a little easier as to what to expect. | think sex is great if it is
done right.” CP at 96. Again, Bertolacci’s response implies that he is in agreement with all that
has been said prior; he confirms his satisfaction with their experience and confirms that the
fictional girls’ sexual experiences fit within his expectations for the sexual encounter with them.

Finally, Bertolacci said to the detective that he “would like to have a visit.” CP at 98. She
responded that they needed to discuss rules and expectations, to which Bertolacci replied that he
would not overstep his boundaries, and that she should let him know what they are. Her rules were
“no pain [and] no anal and condoms are required and lube.” CP at 99.

The conversation, especially the use of “they” and “them” indicates that Bertolacci and the
“mother” are referring to both girls while discussing their experience, expectations, and rules for
the visit. When viewing the evidence in a light most favorable to the State any rational trier of fact
could find beyond a reasonable doubt that Bertolacci had the requisite intent—to have sexual

intercourse with both girls, including the fictional eight year old.

10
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2. Substantial Step

Bertolacci further argues that he did not take a substantial step toward sexual intercourse
with regard to the eight year old. We disagree. Bertolacci took actions that any rational trier of
fact could find are strongly corroborative of his intent.

After discussing the “rules and expectations” of the visit, the detective requested that he
bring condoms and lubricant. Bertolacci responded, “Yes I will bring condoms and lube. Please
remember | will be nervous the first time with them. But I want them to enjoy themselves.” CP at
100. The detective stated that “[t]hey are excited” to which Bertolacci replied, “Well I am a little
worked up too. lol.” CP at 100. He followed the detective’s instructions and arrived at the house
with condoms, lubricant, and a packet of pills for erectile dysfunction. Any rational trier of fact
could find that the pills for erectile dysfunction were needed so that he could form an erection and
engage in sexual contact up to and including intercourse. Bringing condoms and lubrication to the
meeting is also evidence that is strongly corroborative of his criminal purpose, as lubrication would
facilitate his penetration of the girls, while condoms would protect both him and the girls from
sexually transmitted diseases.

When viewing the evidence and all reasonable inferences in a light most favorable to the
State, any rational trier of fact could find beyond a reasonable doubt that Bertolacci took a
substantial step toward having sexual intercourse with the fictitious eight-year-old child. We
conclude that sufficient evidence supports his convictions on the charges involving both children.
Il. DOUBLE JEOPARDY

Bertolacci argues that his two convictions for criminal attempt violate double jeopardy
because they are based on a single unit of prosecution. Recognizing that the unit of prosecution

rule applies only in cases where the defendant was convicted of violating a single criminal statute,

11
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Bertolacci contends that he was convicted, in both counts, of violating RCW 9A.28.020, the statute
that describes liability for inchoate crimes.

A defendant may face multiple charges arising from the same conduct, but double jeopardy
forbids entering multiple convictions for the same offense. U.S. CONsT. amend. V; WASH. CONST.
art. 1, § 9; State v. Freeman, 153 Wn.2d 765, 770-01, 108 P.3d 753 (2005). Whether or not a
defendant faces multiple convictions for the same crime generally turns on the unit of prosecution.
State v. Westling, 145 Wn.2d 607, 610, 40 P.3d 669 (2002).

However, we disagree that Bertolacci was convicted of multiple violations of a single
criminal statute; the two crimes for which he was convicted are not the same. The first count was
attempted rape of a child in the first degree, which required the State to prove that he took a
substantial step toward having sexual intercourse with a child less than 12 years old. RCW
9A.28.020(1); RCW 9A.44.073. The second was attempted rape of a child in the second degree,
which required the State to prove that Bertolacci took a substantial step toward having sexual
intercourse with a child who is at least 12 years old but less than 14 years old and that the
perpetrator is at least thirty-six months older than the victim. RCW 9A.28.020(1); RCW

9A.44.076(1)%. Although both counts were under the criminal attempt statute, the underlying

3 At the time of Bertolacci’s conviction, former RCW 9A.44.076 (1990) provided that:

(1) A person is guilty of rape of a child in the second degree when the person
has sexual intercourse with another who is at least twelve years old but less than
fourteen years old and not married to the perpetrator and the perpetrator is at least
thirty-six months older than the victim.

(2) Rape of a child in the second degree is a class A felony.

Effective April 26, 2021, the Washington State Legislature amended former RCW 9A.44.076 by
removing “and not married to the perpetrator” from subsection (1) of that statute. LAWS OF (2021),
ch. 142, § 3. Because the amendment does not apply the facts of this case, we use the current
version of RCW 9A.44.073.

12
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crimes were different for each count. The criminal attempt statute, while referencing the same
inchoate nature of these crimes, does not convert the two separate underlying crimes into the same
crime; this argument is meritless.

Because Bertolacci’s double jeopardy claim is confined to his argument that he was twice
convicted of violating a single criminal statute for which there was only one unit of prosecution,
and because we hold that Bertolacci was in fact convicted of violating two separate criminal
statutes, his double jeopardy claim fails.

. INEFFECTIVE ASSISTANCE OF COUNSEL

Bertolacci argues that he received ineffective assistance of counsel because his trial counsel
failed to argue that two of his convictions were the same criminal conduct for the purpose of
sentencing. He contends that he was prejudiced because his counsel’s failure to argue the issue
resulted in him receiving a higher sentence. We disagree.

The Sixth Amendment to the United States Constitution and article I, section 22 of the
Washington State Constitution guarantee the right to effective assistance of counsel. Strickland v.
Washington, 466 U.S. 668, 685-86, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Grier, 171
Whn.2d 17, 32, 246 P.3d 1260 (2011).

We review claims of ineffective assistance of counsel de novo. State v. Sutherby, 165
Whn.2d 870, 883, 204 P.3d 916 (2009). To prevail on a claim of ineffective assistance of counsel,
the defendant must show both that defense counsel’s representation was deficient and that the
deficient representation prejudiced the defendant. Grier, 171 Wn.2d at 32-33. If either prong is
not satisfied, the defendant’s claim fails. In re Pers. Restraint of Davis, 152 Wn.2d 647, 673, 101
P.3d 1 (2004). “Deficient performance is performance falling ‘below an objective standard of

reasonableness based on consideration of all the circumstances.’” State v. Kyllo, 166 Wn.2d 856,

13
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862, 215 P.3d 177 (2009) (quoting State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251
(1995)). When a defendant is convicted of multiple crimes, each conviction is treated like a prior
conviction for purposes of calculating the defendant’s offender score unless the crimes constitute
the “same criminal conduct.” RCW 9.94A.589(1)(a). A defendant claiming same criminal conduct
must prove to the sentencing court that his other current offenses “‘require the same criminal intent,
are committed at the same time and place, and involve the same victim.”” State v. Graciano, 176
Whn.2d 531, 536, 295 P.3d 219 (2013) (quoting RCW 9.94A.589(1)(a)).

If the defendant demonstrates that the other current offenses encompass the same criminal
conduct, the sentencing court counts those current offenses as one crime. RCW 9.94A.589(1)(a);
Graciano, 176 Wn.2d at 536. The parties only disagree as to whether the crimes involved the
same victim. Specifically, at issue is whether there can be more than one victim if the victims are
fictional.

Recently Division | of this court considered the same argument by a defendant who was
charged with two counts of attempted molestation of a child in the first degree based on an almost
identical sting operation where law enforcement posed as a mother seeking a “daddy” for her eight-
and eleven-year-old daughters. State v. Canter, _ Wn. App. ___, 487 P.3d 916, 917 (2021)
(published in part). In that case, the defendant argued, as Bertolacci does here, “his crimes
involved the ‘same victim’ because a ‘“fictitious’ victim is ‘no victim’ under RCW 9.94A.030(55).”
Id. at 922. The court disagreed. Id. at 923.

The court reasoned that “[a]n attempt conviction stems from ‘the defendant’s “bad intent”
to commit the crime and the fact that had things been as the defendant believed them to be, he or
she would have completed the offense.” 1d. (quoting Luther, 157 Wn.2d at 73). In that case, if

the situation had been as the defendant believed it to be, he would have had sexual contact with

14
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two separate girls and he intended to inflict injury on two different victims. Thus, the court
concluded that because “[c]rimes affecting more than one victim cannot encompass the same
criminal conduct,” the defendant’s argument failed. Canter, 487 P.3d at 923.

Similarly here, there are two separate girls and the jury found that he intended to inflict
injury on two different victims. At the time of Bertolacci’s sentencing, there was no authority to
support distinguishing fictional and real victims. In fact, the criminal provision at issue
specifically provides that impossibility is not a defense to this crime. RCW 9A.28.020(2);
Johnson, 173 Wn.2d at 900-01.

Failure to argue a theory unsupported by law is not conduct that falls below an objective
standard of reasonableness, and thus counsel’s representation was not deficient. Additionally,
even if counsel would have made such an argument, the court could not have found that the crimes
were the same criminal conduct, so Bertolacci cannot show prejudice. Bertolacci fails to show
that he received ineffective assistance from his attorney.

V. MoOTION FOR A NEW TRIAL

Bertolacci argues that the court abused its discretion by denying his motion for a new trial
based on his counsel’s failure to request an entrapment instruction. He contends that his attorney’s
decision was below the standard of care because it was based on a misunderstanding of the legal
standard rather than based on tactics or strategy. He also asserts that it prejudiced his right to
present a defense. Because Bertolacci was not entitled to an entrapment instruction, we conclude
that the court did not abuse its discretion in denying the motion.

A. Legal Principles

Under CrR 7.5(a)(8), a trial court may grant a new trial when “substantial justice has not

been done.” Ineffective assistance of counsel may constitute substantial injustice. State v.
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Dawkins, 71 Wn. App. 902, 907, 911, 863 P.2d 124 (1993). We review a trial court’s denial of a
CrR 7.5 motion, including one brought on the basis of ineffective assistance of counsel, for an
abuse of discretion. Id. at 906-07. A trial court abuses its discretion only when no reasonable
person would take the position adopted by the trial court. State v. Bessey, 191 Wn. App. 1, 6, 361
P.3d 763 (2015).

As discussed above, to prevail on a claim of ineffective assistance, the defendant must
show both that defense counsel’s representation was deficient in that it fell below an objective
standard of reasonableness, and that the deficient representation prejudiced him. Grier, 171 Wn.2d
at 32-33; Kyllo, 166 Wn.2d at 862. Prejudice occurs where “there is a reasonable probability that,
but for the deficient performance, the outcome of the proceedings would have been different.” 1d.
at 862.

Specifically, ineffective assistance of counsel based on the failure of trial counsel to request
a jury instruction requires us to find that the defendant was entitled to the instruction, that counsel’s
performance was deficient in failing to request the instruction, and that the failure to request the
instruction prejudiced the defendant. State v. Johnston, 143 Wn. App. 1, 21,177 P.3d 1127 (2007).

The defense of entrapment is codified in RCW 9A.16.070, which states,

(1) In any prosecution for a crime, it is a defense that:

(a) The criminal design originated in the mind of law enforcement officials,
or any person acting under their direction, and

(b) The actor was lured or induced to commit a crime which the actor had
not otherwise intended to commit.

(2) The defense of entrapment is not established by a showing only that law
enforcement officials merely afforded the actor an opportunity to commit a crime.

As an affirmative defense, the defendant bears the burden of proving entrapment by a
preponderance of the evidence. State v. Lively, 130 Wn.2d 1, 13, 921 P.2d 1035 (1996)

(“Defendants should ultimately be responsible for demonstrating that they were improperly
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induced to commit a criminal act which they otherwise would not have committed.”). The use of
a “normal amount of persuasion to overcome the defendant’s expected resistance” is not
entrapment. State v. Trujillo, 75 Wn. App. 913, 918, 883 P.2d 329 (1994). “In order to show
entrapment, a defendant must show more than mere reluctance on his or her part to violate the
law.” Id.

There is a split in the court of appeals regarding the amount of evidence the defendant must
present in order to be entitled to an instruction on entrapment. In Trujillo, Division | rejected the
typical “some” or “substantial” evidence standard for obtaining instruction on an affirmative
defense, instead holding that “to entitle a defendant to an entrapment instruction . . . a defendant
must present evidence which would be sufficient to permit a reasonable juror to conclude that the
defendant has established the defense of entrapment by a preponderance of the evidence.” 1d. at
917. This court applied the same standard, for example most recently in State v. Racus, 7 Wn.
App. 2d 287, 302-03, 433 P.3d 830 (published in part) (noting that Racus, No. 49755-7-11, slip op.
(unpublished portion) at 19 n.9, https://www.courts.wa.gov/opinions/pdf/497557.pdf, cites to
State v. Galisia, 63 Wn. App. 833, 822 P.2d 303 (1992), for the proposition that only “some
evidence” is needed to be introduced in order to support instructing the jury on entrapment, but
concluding that Galisia was abrogated by Trujillo on that issue), review denied, 193 Wn.2d 1014
(2019).

But Division Ill, in State v. Arbogast, recently rejected the standard in Trujillo, concluding
that there was no basis for that court to adopt a heightened standard. 15 Wn. App. 2d 851, 871,

478 P.3d 115 (2020), review granted, 197 Wn.2d 1007 (2021). Instead, the court applied the
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“substantial” or “some” evidence standard.* Id. at 873 (“[Defendant] was entitled to instruction
on entrapment by presenting prima facie evidence of the defense.”). This decision is pending
review by the Supreme Court.

B. Discussion

In arguing before us that he was lured or induced to commit the crime, Bertolacci argues
first that he made it clear that he was looking for an adult woman, and it was the detective who set
the tone and subject of the conversation and “pushed the fictional daughters” on him. Supp. Br.
of Appellant at 7. He also contends that the detective conditioned their meeting on his “taking on
a mentorship position with the children” and thereby “ha[d] offered not merely an opportunity, but
an inducement sufficient to entitle him to an entrapment instruction.” Supp. Br. of Appellant at 7-
8.

Bertolacci fails to show that he was entitled to an entrapment instruction under either the
“some credible evidence” standard articulated in Arbogast, or the more burdensome standard
articulated in Trujillo.

In support of his argument that he should receive a new trial, Bertolacci cited to State v.
Chapman, No. 50089-2-11 (Wash. Ct. App. Jan. 23, 2019) (unpublished),
http://www.courts.wa.gov/opinions/pdf/D2%2050089-2-11%20Unpublished%200pinion.pdf, and

Racus, 7 Wn. App 2d. 287, as decisions that “led [the attorney] to believe Mr. Bertolacci had a

4 ““The trial court is justified in denying a request for [an affirmative defense] instruction only
where no credible evidence appears in the record to support [it].”” State v. Fisher, 185 Wn.2d 836,
849, 374 P.3d 1185 (2016) (alterations in original) (quoting State v. McCullum, 98 Wn.2d 484,
488, 656 P.2d 1064 (1983) (plurality opinion)). In evaluating a defendant’s evidence in support
of an affirmative defense, the trial court must view it in the light most favorable to him. Fisher,
185 Wn.2d at 849. Failure to give instruction on an affirmative defense to which the defendant is
entitled is reversible error. Id.
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viable defense based on entrapment which he had erroneously thought to be unavailable.” Supp.
Br. of Appellant at 4 n.1.°

Chapman dealt with a similar sting operation that led to attempted child rape charges and
this court determined that the trial court erred in denying Chapman the opportunity to instruct the
jury on entrapment. No. 50089-2-11, slip op. at 9-11. This court reasoned that the defendant had
presented evidence that he had stopped talking to the fictional mother for two days and had
declined to drive to meet her for an encounter with her children. No. 50089-2-Il, slip op. at 9-11.
The fictional mother reinitiated contact, and he only agreed to meet up after he asked the mother
to promise he could have sex with her. Chapman, No. 50089-2-11, slip op. at 5-6. Because the
defendant had presented evidence that he did not otherwise intend to commit the crime and was
only induced by the promise of sex with the mother, he met his burden and was entitled to the
entrapment jury instruction. Chapman, No. 50089-2-11, slip op. at 10-11.

The facts in Chapman are similar only in that Bertolacci also argued that his goal was to
have sex with the mother, rather than the children. He testified that everything he said in the e-
mail exchange with the detective was a lie. But he did not present any evidence, and there was
nothing in the e-mail exchange to indicate that the fictitious mother was willing to engage in sex
with Bertolacci. She repeatedly told him this was just for her kids, and she would not participate.

In Racus, the defendant was convicted of attempted rape of a child in the first degree after
a nearly identical sting operation. 7 Wn. App. 2d at 291-96. Racus initially expressed interest in
engaging in sex with the mother, but later expressly negotiated with the fictitious mother to engage

in oral sex with her 12-year-old daughter. 1d. at 294-96. Defendant’s only argument that he was

® Both cases are unpublished and are thus only persuasive authority as we deem appropriate. GR
14.1(a). We note that Racus was published in part, but the holding regarding the entrapment
instruction is found in the unpublished portion.

19



53320-1-11

entitled to an entrapment instruction was that he originally said that “he didn’t want to do anything
illegal.” Racus, No. 49755-7-II, slip op. at 19. This court reasoned that he reengaged in
communications with the mother the next day despite the fact that she had told him that she only
wanted the encounter for her minor children, and it concluded that the evidence showed that he
was simply afforded the opportunity to commit the crime. Racus, No. 49755-7-11, slip op. at 19-
20.

On appeal, Bertolacci also cites to Arbogast, which presented similar facts to Chapman.
In that case, Arbogast answered a similar Craigslist add for a “mother” seeking sexual encounters
for her young children. Arbogast, 15 Wn. App. 2d at 856. After finding out what was being
offered, Arbogast stated that he did not know if he “could help do kids,” but apparently retreated
from that position when the detective, who was acting as the “mother,” made clear that engaging
in sex with the children was required in order to get together with her. 1d. at 878. He eventually
arrived at a predetermined location but did not bring the lube and condoms as requested. Id. at
862-63. In determining that Arbogast was entitled to an entrapment defense, the court first
emphasized that Arbogast testified that he had never had sex with children or any interest in it, and
he also had no prior criminal history, related or otherwise. Id. at 877. He also testified that he
“had gone along when [the mother] disclosed what she was looking for to ‘get on her good side’
because he believed there was a possibility of having sex with her.” 1d. at 867. The court reasoned
that the detective could have refrained from any suggestion that the “mother’s” participation was
a possibility but did not. 1d. at 878. And finally, the court noted that Arbogast did not bring
lubricant and condoms. Id.

Unlike in Chapman or Arbogast, Bertolacci was not entitled to the entrapment instruction

because even under the “some credible evidence” standard, he failed to meet his burden of
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production. At trial, although there was evidence that he otherwise had no predisposition toward
children, Bertolacci did not present prima facie evidence that his resistance was overwhelmed by
the conduct of the detective. Unlike in Chapman, there was no possible confusion here that
Bertolacci’s intent was to have sex with the “mother,” rather than the children or as in Arbogast,
that there was a possibility that the “mother” would be involved. Although the State need not
prove a singular intent to have sex with the fictional children, to the exclusion of all others, the
“mother” here nevertheless made it clear that she was not participating. The e-mail
communications show that at all times, Bertolacci was the driving force behind his effort to further
his criminal intent. After the “mother” clearly made her intentions known, he reengaged in
communications, asked questions to specify the parameters of the criminal act, followed
instruction on providing prophylactics in furtherance of the crimes, and drove to the agreed
location. Even when viewed in the light most favorable to him, Bertolacci fails to meet his burden
to provide some credible evidence that he was not simply afforded an opportunity to commit the
crime and thus entitled to the instruction.

Because Bertolacci was not entitled to an instruction on entrapment, his counsel was not
deficient in failing to request it. And because his counsel’s performance was not deficient, he fails
to show that he received ineffective assistance. Accordingly, the trial court did not abuse its
discretion in denying Bertolacci’s motion for new trial on this basis.

CONCLUSION

We conclude that there was sufficient evidence of Bertolacci’s intent and of a substantial
step to support the conviction for attempted rape of a child in the first degree. Also, because
Bertolacci was not convicted of two crimes under the same criminal statute, no violation of the

prohibition against double jeopardy occurred. We further conclude that Bertolacci did not receive
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ineffective assistance of counsel because the two crimes do not constitute same criminal conduct.
Finally, he failed to meet his burden of production to be entitled to an instruction on entrapment.
Accordingly, we affirm.

A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

JJM;

Veljagic, J

it is so ordered.

We concur:

Cruser J.
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